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HON. LOUISE DAY HICKS

o
December 19, 1975

Dear Congressman Moakley:

Last week, I wrote to you concerning my fears over the placing
of South Boston High School under Federal Receivership by Federal
Judge W. ARthur Garrity, Jr. In that letter, I requested that you,
as a Member of the Massachusetts Congressional Delegation, sponsor
legislation in the Congress to establish a special, blue ribbon,
commission charged with clearing up the confusion surrounding the
ratification of the Fourteenth Amendment to the Constitution of the
United States.

I am sure you will be interested in knowing that none other than
the noted Constitutional scholar and Charles Weaver Senior Fellow of
American Legal History at Harvard University Law School, Raoul Berger,
has publicly shared my fears over the unconstitutionality of Judge
Garrity's actions through the misuse of the Fourteenth Amendment.

In a rather lengthy article in today's Quincy Patriot Ledger,
Professor Berger stated that he felt the American public had become
the victims of a "bloodless coup" by the federal judiciary and he i
singled out Judge Garrity's entire desegregation order and the placing
of South Boston High School under federal receivership as "new law"
that has usurped powers never intended by the Founding Fathers, to be
placed in the hands of the judiciary.

I agree with Professor Berger when he states that only a public
outcry will chasten the federal judiciary. That outcry has been raised
in the city of Boston for quite some time now, and that outcry is '
growing throughout the nation. It is time the Congress took action
and I, therefore, urge you again to co-sponsor legislation to establish
a special commission empowered to clear up the confusion surrounding
the Fourteenth Amendment. As Professor Berger stated, let us dedicate
the Bicentennial "to setting our house in order with the judges in
the courthouse, the President in the White House and the legislators
in the Capitol."

I have enclosed a copy of the Berger article so that you may
read it in its entirety.

Sincerely, ' .

Louise Day Hicks
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Law Scholar Rebuts Garrity, Judiciary |

ed From Page Onc)

the liberal communily
ers, along with law
fessors, have [ailed to
-vations concerning the
" He said the Boston
ation, a federal judge's
arsanally take aver this
il service department,
i recent report that the
sernment would like Lo
the licensing of local
s because they flunked
ections ‘‘all are symip-
at is happening to:all of

: of the Boston busing
; “that I favpr it some-
other times I don't, -hut
ldn't give me reason Lo
agregation  because il
n or implied law,

“To the contrary: my sludies
indicate the framers of the 14th
Amendment would be the last to
call for mixcd schools.”

His stalement is the first to be
made publicly by a leading mem-
ber of the academic and legal
community despite threats pre-
vieusly made by bar groups and
Judge Garrity to silence opposi-
tion by threalening to deny the
right o practice by Boston ol
ficials who also are lawyers,

The recognized  expert  on
American law said he could see no
end in sight to judicially created
Law, *Fhe end to this situation will
come only when the publie be-
comes  aware of the judicial
takeover and demnands limils be
pul on such power.

“Public oulery has a chaslening
effect on judges wha already, in-
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cidentally, have limits on their
powers, but are not ebserving the
Conslitution or the inlentions of
the framers of the Constitution.

“Today a school house. Tomor-
row? Who knows?

“In this 200th anniversary of the
nation’s founding, there should be
a dedication {o setting our house
in order with the judges in the
courthouse, the President in the
White House and the legislators in
the Capitol,”” he stated and told of

how he opposed hoth Presidents

Nixon and Johnsoen for “usurping
Conpress' right Lo wage war, just
as Ioppose the executive inlerven-
tion in Angola today.”

Mr. Berger said he hopes his
book will make the public aware
that they have become viclims of
a “hloodless coup' by the judi-
ciary. If anyone is looking for
modern-day villians, Mr. Berger
suggested  the  courl aclivism

‘might have starled with Chief

Justice John Marshall early in the
last cenlury.

The book is to be completed in
about six months and the schaool
inlegration issue will be ‘shared
with job quotas and comments on
nther arcas of concern, The ceffort
is the resull of long study and

“painstaking, slep by step, fact by
fact, lahor," he stated.

e said (ke ¢ purpose of the baok

is o (louxmcnt the inlentions of .
the drafters of the 14th Amoend-

ment. “What they meant, and not
the construction a judge says they
mecant,” he staled.

Mr. Berger noted the silence by
the judiciary, law profession and
law schonls especially over the
Boslon receivership action and

said the silence might underscore
scelfish molives.

“If law were simple, such as no
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parking within 200 feet of a
hydrant, there would be no need
for lawyers, Judge-made Jaw is no
theeat to lawver fees, hecause the
public now needs a lawyer more
than ever,” he comniented.

He promised some surprises in

s study of the 14th Amendiment.
The Civil Rights Act of 1964 and
its dependence on the  ldth
Amendnient “‘don’'t mesh when
the thinking of the framers of the
1869 Amendment are taken inlo
view [rom historical research.”
. His research, said Mr. Berger,
indicates that the Northern draf-
ters of the post-Civil War legisla-
tion had a *‘Negro phohia.”” "

“The amendmenl guarantees
na righls to white or black. All it
does is say thal if a right s
eranted a while man the black
man alse must have the same
right. -

“The framers snu;:ht only to
grant the Negro minimal tiberties
and carcfully enumerated them
50 that they would gel equal pro-
teetion over contracts, wages and

“enjoy -the same righls granted a

white man. Put il a a white man
was - not specifically ~granted a
right, the Amendmenl is silen{,"”
he staled. '

Mr. Berger said the framers of
the equal-prolection amendment
,did nol include mixed schools or

“mixed anything ‘in their think-
ing.

“Just as in a confract or will,
the courl, must decide what Lhe

- person wanted done or agreed to

da, oot what the judge thinks
should be done.

“The 14th Amendment has be-
come a crystal ball for all sorts of
rulings and when legal authority
fails to provide a loundation for an
opinion, the  Supreme  Courl

adopted the opinions of social sci-

enlists on school integration,’” he
stated.

Mr. Berger said the Supreme
Court was sel back once before

when Justice Holmes said the .

jurists had no right (o substitute

ca law

“‘30’0”’}?\” wzsm

Plys Cortage. All cpplied if you
decide to -buy. Minimum Rental 3
Months.
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their economic views for the Con-
stitution.

“This was a time when {lx
judges sought o fight what the:
said was the spread of socialisn
and communism by repealing
minimum wage laws, child-labo
laws, and other labor laws,” h
said -and added that “if the cour
can't substitute ils economi:
views there is no room now fo
their libertarian predilections.”

The court's resort to social ps
chology to support desegregatior
he said, caused a reaction by th
people of Boston and clsewhert
“Like the horse led to water, bt
who could not be forced lo drinl
the court continues to beat b
horse,”” he stated.

Mr. Berger warned that d
fiance, reaction and Jass of su
port for Jaw and order Inllow whe
“judges create Jaw, Even soci
scientist Coleman now has sccot
thoughts over forced busing.

I have never belicved in acce
dion or weathervanoe law. Neith
did the founding fathers. 1 do n
recall any provision granling u
limiled power o the nine men
the court. Such power would |
undermocratic.

“Judge Learned Hand soid
wauld not like to be governed -
nine philosopher kings. Just
Holmes also said the Americ
people had a right to go to hell
their own way.”

Mr. Berger said that
absence of a law could be 1
same as a law if there is a «
sensus that such a law is
needed or wanted. “But sho
judges then proceed to meet wi
they think is @ need or allempt
relieve a socictal bind by creali
without debate, und
standing or choice of uptions. .

The framers of the constitut;
“left the courls no such avenuc
heat a path-for their feelings
viewpoints,”

The courts, he said, h:
“usurped powers never gran!
them and which the framers
the constitution decided
wilhhold from the courts.”

Withoul controls on the cons
Mr. Berger tald of {earing v
the founders feared from the
amples they had seen of unlinu
power — “Caesarism."

QUARTZ WATCILS

NEW YORK (UPly — Quw
watches  constitule the faste
growing scgent of the wa
markel today, according to S¢
Time Corporalion.

These highly accurale it
picces are run by a small, set
lifically aged quarlz crystal
cillating at many thousands
limes per second, micro-n
iature circuitry and a tny
crostep motor which trans:
the escillations o constant
P R T
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